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Background and Purpose

From time to time, the U S. Environmental Protection
Agency (EPA) issues guidance intended to aid in understanding
of federal Clean Air Act issues and to facilitate effective
conpliance with Clean Air Act nmandates. This qguidance is
customarily distributed to state air agencies by the Regiona
O fices and, through the EPA' s conputer bulletin board system
(the Technol ogy Transfer Network), to anyone able and wlling
to retrieve it. In July 1995 and again in March 1996, after
di scussions with state and l|ocal air agencies and other
interested parties in each case, EPA issued what it called
"White Papers" which were intended to explain and clarify the
requi rements of Title V of the Clean Air Act and its
i npl enenting regul ations.?

1 40 CFR Part 70 (requirements for all state Title V prograns) and 40 CFR



Part 71 (how EPA will administer Title V programs in states whose prograns are
di sapproved). Part 70 was pronulgated on July 21, 1992; a revision has been
through two proposals (August 1994 and June 1995) and is expected to be
promul gated in early 1998 (according to the April 23, 1997 EPA downli nk).

Part 71 was pronulgated on July 1, 1996. Thanks to an iminent program
approval, Virginia will be under Part 70 and not Part 71.



The thrust of the first Wite Paper, issued on July 10,
1995, is the sinplification of the application process. By
July 1995, a nunmber of states had reported that Title V permt
applications were nmuch nmre volumnous than had been
anti ci pat ed. In response, this Wite Paper explains a nunber
of ways in which the burden of providing information in the
application can be |lightened. These include the subm ssion of

checkli st s, rat her t han en ssi on descrip-tions, for
i nsignificant activities based on size/production rate;
provi sion  of descriptions, rat her than estimates, for

enm ssions not regulated at the source (unless such estinmates
are needed for other purposes such as calculating fees); and
citing, rather than de-tailed describing, of applicable
requirenments wth qualitative emssion wunit descriptions.
This White Paper also provides a list of "trivial activities"
that can be treated the same way as our naned insignificant
activities list.? It al | ows reconsi deration of
environnentally insignificant terms in previous new source
review permts, and group treatnent for activities subject to
certain generally-applicable requirenents.

The thrust of the second White Paper, issued on March 5,
1996, is along simlar |ines. It allows sources to reduce
regulatory duplication by conmbining nultiple applicable
requi renents, stipulating to major source status or to the

applicability of requirenents, and referencing existing
i nformation. It allows states to tailor the treatnment of
i nsignificant eni ssi on units to their envi ronnent a

significance and to address outdated SIP requirenments in nore
efficient ways.

The purpose of this Guidance Menp is to describe the
maj or features of these \Wiite Papers and to indicate the
Departnent's approach to them This el aboration is intended
to show where the White Papers diverge from our Reqgulations
and to indicate the limtations of the Wlite Papers where
t hese are now apparent. It should be noted that we will gain
a nore conplete understanding of the use of the Wite Papers
once we have sone practical experience coaching Title V
sources with their applications, reviewing the applications,
and devel oping permt conditions. This Meno nay be anended in
the future, based on such experience.

Basi ¢ Approach of the Departnment

As | have stated a nunber of tinmes informally since the
publication of the first \White Paper, we subscribe to it to

2 See the Regul ati ons, 9 VAC 5-80-720.A., sub-sections 1 through 57.



the best of our ability. The same is true of the second Wite
Paper . Air Division staff have worked to take both Wite
Papers into account in developing and re-working the Title V
permt application form Form 805,% and in making revisions to
Rule 85 since the first \Wite Paper was published. The Air
Di vision has also provided guidance on selected features of
the White Papers in its Decenber 1996 and March 1997 training
sessi ons. References to these docunments will indicate "Wite
Paper |I" for the first and "White Paper 11" for the second in
the rest of this Guidance Meno.

Di scussi on of Sel ected Features

|. White Paper | (July 10, 1995).

A. Current requirenents. Applications are used by the
state to determne permt fees in a nunber of states, but not
in Virginia. However, applications are inportant here as
el sewhere for determning the applicability of requirements to
the source. EPA pointed out t hat information for
applicability purposes needs only to be detailed enough to
resolve questions about which requirenents apply. And

information for fee purposes needs to neet the state's
requirenents to allow the fee schedule to be inplenented.

B. Content. Application information requirenments are to
be kept to the mninmum to identify applicable requirenments.
This wll result in different expectations for different
units, dependi ng on whether and how an applicable requirenment
appl i es. It explains why, anong other things, we cannot
develop a sinple checklist approach that would cover every
Title V application.

1. Enmissions information and source description.
The purpose of em ssions information is to allow the source,
with review by the Departnent, to determne nmjor source
status, to verify applicability of Rule 8-5 or other
applicable requirenents, and to conpute permt fees. Thus in
three instances there is no need for em ssions estinmates:

* where no useful purpose is served by them

* where the quantifiable rate of em ssions does not
apply, as in information pertaining to accidental
rel eases (section 112(r) of the Clean Air Act) or to

3 The Formis named after our Title V rul e, which is Rule 8-5.



wor k practi ces;

* where the emssion unit is subject to a generic
requirenment.

However, nmore em ssions information would likely be needed to
verify em ssions levels and nonitoring approaches in cases

wher e a pl ant -w de applicability [imt i's i nvol ved.
Additional information my also be required to support a
determ nation that a requirement is not applicable -- for
exanple, where the application shield is based on the
applicant's claim that emssions are below a cutoff in a

standard that otherwi se applies to the type of em ssion unit
in question.?*

Questions have also arisen about the quality of em ssions

esti mat es. The key here is to use the available information
to support a reasonable  belief as to conpliance or
applicability. A tons-per-year estimte, for exanple, does

not beconme a permt term unless the applicable requirenent
demands it or the source requests it to avoid an otherw se
appl i cabl e requirenent. There is no need for multiple forns
of em ssion estimates (i.e., actual, allowable, potential):
fees are based on actual emssions from the Em ssions
| nventory Statenents, and the application should indicate the
form required by the applicable requirement or the desired
al | owabl e em ssions. Enission estinmates may al so be indicated
by cross-referencing other permts. In any case, all em ssion
units should be listed; general descriptions will suffice.?®

Form 805 has an enissions page which needs to be
considered in light of this approach. The "Annual Air
Pol l utant Enmi ssions" page (page 12) asks for emnm ssions
information and asks the applicant to cite the npbst recent
emi ssions inventory if that is definitive as to the actual
eni ssions invol ved. The page asks for actual emssions in
tons per year; but its purposes are to indicate the pollutants
and to verify fees, which are determ ned by actual em ssions
measured in tons per year.

2. Insignificant activities. VWhite Paper | allows
the State to tailor the level of information required to be
conmensur at e with t he need to det erm ne appl i cabl e
requi renents. The White Paper includes an appendix listing
"trivial activities" which nmay be omtted even if they are not

4 See White Paper 1, page 6 for greater detail on this point.

5 white Paper |, pages 6-7.




on the state's |ist. These consist of em ssions units and
activities without specific applicable requirements and with
extrenmely small emn ssions. In our case, this means that such
activities, and addi ti onal ones whi ch may suit t he
description, may be ignored in the application.?®

3. Generic grouping of emission units or activities.
The \White Paper allows generic grouping of units or
activities where they are subject to broadly applicable
requi renments. Exanples include:

* source-w de opacity limts;
* general housekeepi ng requirenents;
* requi renments applying identical emssion limts to
smal |l units (process weight rate requirenents, for
exanmpl e).
Grouping neans that it is unnecessary to list the units speci-
fically and singly in the application. The principle works
irrespective of whet her t he units in question are
insignificant, where the applicable requirement is anmenable to
t he approach. It is also usable in connection with short-term

activities subject to applicable requirenents, because these
would not normally be identifiable at the time of the
application or the pernmit.’ The applicable requirenment is
anmenable to grouping of units or activities in tw cases:

* where the <class of activities subject to the
requi r enent can be unanbi guousl y defi ned
generically; and

* where effective enforceability of the requirenent
does not require a specific listing.?®

However, because Virginia's Requlations provide different
standards for opacity for existing sources (Rule 4-1) and for
new and nodified sources (Rule 5 1), sources covered by both
must distinguish which units are covered by which general
provisions. \While in sonme cases this may necessitate |isting
each unit, in other cases descriptions tied to identifiable
portions of a facility may be used. Even when listing is

6 See 9 VAC 580-710.A.1. for this authority, and 9 VAC 5-80-720.A. for
our list of 57 types of naned activities.

” See Wite Paper |, page 10, ' 5.

8 See White Paper |, pages 9-10.




required to distinguish applicability, considerable savings
in application effort nmay be gained, since nonitoring and
conpliance certification my be conbi ned.

4. lncorporation of prior new _source review terns
and conditions. The first White Paper gives guidance on
revising terms fromnew source review permts as part of their
incorporation into Title V permts. A nunber of factors
assi st in deciding whether a new source review term goes into
a Title V permt; guidance on these foll ows:

* Permit witers should include all NSR terns that are
mandat ory under gover ni ng regul ati ons, e.qg.
requi rements such as BACT, LAER, NSPS, SIP em ssion
limts, and reporting and recor d- keepi ng
requi rements.®

* Permit witers should include terns voluntarily
taken by the source to avoid otherw se applicable
requirenents, e.g., emssion limts taken to create

a synthetic mnor, to net out of PSD, to create
tradabl e of fsets or ot her eni ssi on reducti on

credits.

* Perm t witers may excl ude terns t hat are
environnental |y I nsigni ficant, extraneous, or
outdated and therefore not appropriate for inclusion
in a federally enforceable permt. Eval uated on a
case-by-case basis, these ternms include such things
as --

-- information incorporated by reference from an
application for a new source pre-construction
permt (although to the extent this information
Is needed to enforce new source review permt
terms, it should be converted to ternms in the
Title V permt).

-- original terms of a pre-construction permt
superseded by other terns relating to operation.

-- prior permt terms enforceable only by the
state and not by the EPA as well.

W are allowed by the Wiite Paper to |ook at proposed
del etions or revisions of prior permt terms and allow the
source to certify only to those it w shes to retain. Shoul d

% Some of these terns may qualify for generic treatnent as described in
the precedi ng di scussion, paragraph 3.



we disagree with the source on this matter in reviewing the
application, we can |ater ask the source to certify as to the
permt terns, rejected by the source, that we decide to roll
into the Title V permt. In order to get through the
potential workload involved in extensive review of prior
permt ternms, we are also allowed to stipulate, in the Title V
permt, the new source review terns we propose to review and
deci de on, and set a date during the permt term by which the
deternination will be nmade. '

We may have to add new terns to a Title V permt in order
to make incorporated new source review ternms practically
enf orceable, to reflect operation instead of construction, or
to neet other Title V content requirenents.'* |In addition, a
fair amount of re-witing of old permt ternms may be required
in the interests of clarity.

5. Section 112(r) requi renments (acci dent al
rel eases). Sources need only acknow edge that their on-site
storage and processing of chemicals on the ' 112(r) list may
require them to submt a Risk Managenent Plan when that
requi renent becones applicable. This acknow edgnent is
insufficient if the sane chemcals are emtted as hazardous
air pollutants; in that case, they get treated as such in the
application. The ' 112(r) list is found in an old Federal
Regi ster notice. The acknow edgnent is provided for on Form
805, page 21, "Conpliance Certification and Plan, page 3 of
3."

6. Research and devel opnent activities. Rule 8-5
defines stationary sources as excluding co-located research
and devel opnent facilities if the source so requests,®® and

White Paper | sanctions this approach but states that a
research and devel opnent facility " maki ng signi ficant
contributions to the product of a co-located mjor
manufacturing facility" is major and subject to Title V if
there are applicable SIP requirenents. O herwi se, the Wite
Paper agrees that research and devel opnment activities should
be regarded as insignificant. If the applicable requirements

10 see White Paper |, pages 12-15. For nore discussion of stipulation,
see Part D of the Wiite Paper Il material bel ow

11 see page 15, Wite Paper |

12 see the January 14, 1994 Federal Register at page 4478. This
information is on page 15 of Wiite Paper T.

13 see 9 VAC 5-80-60.C., definitions of "research and devel opnent

facility" and "stationary source."



consi st of work practices, the application need only
acknow edge their applicability and certify to conpliance with
t hem (Form 805 allows for these matters on two of the
"Appl i cabl e Requirenents" pages (pages 14-15).%)

7. Applications from non-mmjor _sources. Sone
requi renments of ' 111 (new source performance standards) and '
112 (hazardous air pollutants) of the Clean Air Act are
applicable to non-major sources and make them subject to Title
V. \Where this is the case, applications need only address the
requi renents applicable to units that make the source subject
to Title V and need not address other non-major units. The
Whi t e Paper acknow edges that many states (including Virginia)
have chosen to defer non-mmjor source permitting otherw se. !

8. Supporting information. Sources need not include
al | supporting i1nformation wth applications. Exanpl e
cal cul ati ons may be used to show how em ssions information was
devel oped, saving the source the cost of recording all the
calculations relied upon. Addi tional supporting information
may be necessary in sone instances, and may be asked of the
applicant, but application conpleteness my be had wth
m ni mal supporting information.?

C. Quality of required information. The quality of
em ssions estinmates, where needed, depends on the reasonable
availability of necessary information and the extent to which
the permt engineer relies on it to resolve disputed questions
of any or all of the foll ow ng:

* maj or source status;
* applicability of requirenents;
* conpliance with applicable requirenents.

AP-42 em ssion factors, and factors found in other EPA
publ i cati ons, are acceptabl e. Ot her em ssion factors, such
as those generated by industry associations or those derived

14 see White Paper |, pages 15-16.

15 certifications of conpliance, as to the entire application, nmay be
made on page 21, "Conpliance Certification and Plan, page 3 of 3" of Form 805.

16 page 16, White Paper |. See 9 VAC 5-80-50.A., sub-sections 2 and 3,
for Title V applicabiTity to NSPS and HAP sources; and 9 VAC 5-80-50.D.1. for
t he deferral.

1 Pages 16-17 of Wite Paper |.




from testing at simlar facilities, my be justified on a
case-by-case basis. For certification purposes, the applicant
should put emssion estimtes in terns consistent wth

applicable requirenments. In this regard, acceptable data uses
the same units and averaging times as in the test nethod; it
is not limted to test nmethod data. New testing is not

required; alternative ways to estinmate are perm ssible if they
provi de accept abl e data.

D. Conpl eteness determ nations and the phase-in of data.

An application my be conplete enough to begin processing,

with further data added l|ater to support permt drafting.
Part 70 anticipated this idea in requiring not only the
provision of information incorrectly left out, but also
supplying information necessary to address requirenents
becom ng apPIicabIe to the source after it submts the
application.*® The Wite Paper recognizes the possibility that
the one-year initial application schedule, in conmbination with
the three-year permt issuance requirenent, m ght result in
changi ng applicable requirenments before the permt is drafted,
and it indicates that a two-step process is acceptable within
Part 70. Specifically, an application may be admnistra-
tively conplete if it conforms with instructions on the | atest
version of Form 805, even though the reviewer may anticipate

needi ng additional information in the course of permt
drafting.

E. Updating initially conplete applications. Thi s
section is closely related to the preceding section. Wi t e
Paper | gives a nunber of tips on later submssion of
information and how a source may keep its application conplete
(and retain its application shi el d) foll owi ng t he
adm ni strative conpl eteness descri bed above. First, where the
Departnent asks for additional information to determ ne or

eval uate conpliance with applicable requirenents and sets a
reasonabl e deadline for submssion of the information, the
source must neet the deadline. VWhere nore information is
needed to continue processing, the Departnment may add the
informati on and have the source review and certify it, or the
source may add and certify. This is likely to occur with sone
frequency with regard to changing em ssions information.?

1. Changing enissions _information. Em ssi ons
information nmay change after the application is submtted for
a variety of reasons, and the duty of the source and the

18 See 40 CFR Part 70, ' 70.5(h).

9 wite Paper |, pages 19-20.
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Departnment in regard to updating the information varies with
whet her the change affects conpliance status or applicability
of a requirenment, and when the change was di scover ed.

If the change affects applicability of a requirenent (for
exanple, causes the source to becone newy subject to
applicable requirenents or affects its ability to conply with
a current NSR permt condition), then the source nust:

* subm t the new information,
* identify any new requirenents that apply, and
* certify the change in conpliance status, if any.

This guidance is fully supported in Rule 8-5, where there is a
requi renment that the source provide additional informtion
addressing requirenments that becone applicable after the
application is submtted but before the draft permt is
rel eased. #°

The effect on the permtting process varies with when the
new i nformation is discovered and submtted, as follows:

* If the information is submtted before the draft
permt is prepared, it should be treated as an
addendum to the initial application, and the draft
permt should reflect the new informtion.

* If the information is submtted after the draft
permt is prepared and before the public review is
conpleted, the White Paper provides no additional

gui dance. | f t he I nformati on affects t he
applicability of requirenments or the ability to
conply, however, it may require revising the draft
permt. This revision should be given public
participation if at all possible, i.e., it should be
published in the public notice if circunmstances
permt.

* If the information is submtted after the draft

permt has conpleted public review but before the
proposed permt has been issued, the Departnment nust
revise the permt accordingly.

* If new information is discovered and submtted after
the final permt is issued, the Departnment nust
deci de whether to revise or re-open the permt. | f

the informati on would not allow conpliance with the

20 See 9 VAC 5-80-80.E. 2.
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issued permt, the source should ask for a permt
revision.

* If the new information does not affect conpliance or
the applicability of requirements (that is, if it
nmerely alters tons-per-year em ssions estinmates of

regul ated pollutants within the permit |limts), then
it need not be submtted until permt renewal tinme
unless, as the Wite Paper says, the Departnment
requires earlier subm ssion. In our case, Rule 85

talks only of changes that pertain to applicable
requi rements,?? so it is fair to state that the
Departnment would no require subm ssion of new

i nformation not af fecting conpl i ance or
applicability of requirenents after permt issuance.

* None of the foregoing guidance is nmeant to relieve
sources of their responsibility to update em ssions
for fee purposes or to provide any required periodic
en ssions or nonitoring reports.

2. O her changes. O her changes after t he
application Iis submtted mght require the source to propose
an update to a conplete application. One exanple is where a

new requi renment becones applicable before permt issuance (but
was not applicable at the time of the application).

F. Content streamining. The first Wiite Paper allows
sone application content strean1inin9 whi ch accords, in the
main, with DEQ rules and approaches.? Discrepancies between

the two are described in the discussion bel ow Addi ti onal
content streamlining is encouraged in the second Wite Paper
which is described later in this Mno.

1. Cross-referencing. It is permssible, in the
appl i cati on, to <cross-reference to the following itens,
provided they are in the docket or otherw se available to the
publi c:

* Specific permt terns from previous permts,
provided the provisions are summarized in the
application, and matched with appropriate conpliance
denonstrations

21 See 9 VAC 5-80-190.A., which serves as the introductory provision for
the rules covering permt revisions and renewal, 9 VAC 5-80-200 through 5-80-
240.

22 white Paper |, pages 20-22.
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* | aws and regul ati ons
* ot her docunents affecting applicable requirenments

* one part of the application in another, to avoid
listing the same information nultiple tines.

In addition, there is no need, under the Wite Paper, to

restate the cited provisions of a regulation in detail. For
exanple, it is acceptable to nmention "NSPS Sub-part Kb" rather
than spelling it out. However, this nmay not work for all

requi renents; some MACT requirenents, for exanple, are highly
prescriptive and nmay reguire a nore detailed approach in
applications than others.?

2. | ncorporation of Title V applications by
reference into permts. According to the Wite Paper, this
practice is discouraged. It is potentially confusing and
limts operational flexibility. It should not be used as a
means of delineating applicable requirenents, nor for the
pur pose of listing specific em ssions units.

3. Changing application forns. EPA invited Title V
permtting authorities (states and sone |ocal governnents) to

| ook again at their application forms in light of the Wite
Paper . If a formrevision affected a portion of the program

subm ssion that EPA relied upon in granting program approval
it would be necessary to submt the revised formto EPA for a
program revision; otherwise, a change of letters would
suffice.

The DEQ has worked since the first White Paper to include
the benefit of its guidance into the Form 805. EPA has been
kept up to date on our changes to the Form and none of these
changes have affected program el enments relied upon in granting
interimapproval to our Title V program

G Interpretation of "Responsible Official.” The
function of responsible officials under Title V is to certify
the truth or accuracy of the information submtted, and to
certify that the source is in conpliance with all applicable
requirenents, to the extent indicated in the application. The
stress in the EPA definition® is on the authority of a

22 The wood furniture MACT may be a special case in point. Recent DEQ
staff efforts with the furniture industry nmay result in a highly detailed
boil erplate wood furniture permit, which in turn would require a highly
detailed application, or at |east one acconpanied by extensive citations of
the rule.

24 See Part 70, ' 70.2, the section on definitions. The Rule 8-5
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responsi ble official to control the matters to which he or she
certifies. Thus the enphasis, for businesses or partnerships,
is on the person who makes policy or decisions; in the public
sector, it is on the person who has responsibility for overal

managenent of a principal unit of the agency. Sone
flexibility is appropriate in designating the responsible
official in partnerships of corporations as in corporations

t hensel ves. ?°

H.  Conpliance certification issues. The DEQ is in
agreenment with the White Paper in conpliance issues discussed
therein. There is no need for a source to reconsider previous
applicability determ nations in applying for a Title V permt.

However, instances of past non-conpliance should be renedied
as they are discovered by the source, since enforcenment action
is possible. The permt shield that, in Virginia, will be
part of every Title V permt, is not available for non-
conpliance with applicable requirenments that occurred before,
or conti nues after, subm ssi on of t he application. %®

(Virginia's rule states that the permt shield is not
avai l able for "violations of applicable requirements prior to
or at the time of permit issuance."?)

VWhite Paper Il (March 5, 1996).

In publishing the second White Paper, EPA pointed out
that the two Wiite Papers are to be wused together in
sinplifying and streamiining Title V program requirenents.

VWite Paper 11, |like Wite Paper 1, is focused on the
application process, but it includes sonme enphasis on permt
witing as well. The five nmpjor issues addressed by Wite
Paper 11 are described in the follow ng sections of this Meno.

A. Streanmlining nultiple applicable requirements on the
sane em ssions unit(s). G ven the nultitude of requirenents
that may or do apply to a given source, some my be redundant
or unnecessary as a practical matter, even though they legally

definitions in 9 VAC 5-80-60.C. follow the Part 70 definitions closely.

25 \Wite Paper |, pages 22-24.

26 \Wite Paper |, page 24.

2T See 9 VAC 580-140.C.2. Theoretically, therefore, a source could be
in violation of an applicable requirement at the tinme of application, address
it in the application with a conpliance plan, receive a pernt which includes
the conpliance plan, and be subject to enforcenment action for violation before
permt issuance. However, the Departnent, following the White Paper to the
best of its ability, will not use this authority.

14



apply. White Paper |1 allows a source or the Departnment to
propose "streanlining” such requirenents where conpliance with
a single set of requirenments ensures conpliance with all. The
Whi t e Paper addresses the follow ng questions in this regard:

(1) Can nultiple redundant (or conflicting) requirenents
on the same enmi ssions unit(s) be streamined into a
single set of enforceable permt conditions?

(2) May an applicant propose to mnimze or consolidate
appl i cabl e requi renments?

(3) May the Departnment make such a proposal ?

(4) How would an application wth a streanlining
pr oposal sati sfy conpl i ance certification
requi rement s?28

1. Cuidance on the matter. The first three of these
guestions are answered in the affirmative, and Wite Paper |
gi ves gui dance on the fourth.

Sources mmy propose "stream ining" of requirenents in
order to ensure conpliance with all applicable requirenents
for an emssions wunit or group of wunits, as a nmeans of
elimnating redundancy. The resulting terns would ensure that
all applicable requirements are covered in the permt and
receive the permt shield. Sources would have to denpnstrate
that the applicable requirenments chosen in the streanlining
process were adequate to cover the needs of the requirenents
di scarded as redundant. EPA enunci ated several principles in
this regard.

a. Deternmine the nost stringent of nultiple
applicable emssion Ilimtations for a specific regulated
pollutant on a particular emssions unit, by taking into
account --

* emssions |imt units of measure
* effective dates of conpliance (where different)
* transfer or collection efficiencies (where relevant)

* averaging tinmes? (measures of conpliance)

28 \hite Paper II, page 6

2% The Wiite Paper indicates that while requirements with varying
averaging times may be streanlined, in no event may a requirement specifically
designed to address a particular health concern (including those with short
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* test methods (measures of conpliance)

Where a streamlined VOC |imt subsunes nultiple HAP limts
the permt nust be witten to ensure that each of the subsuned
l[limts will not be exceeded. A limt for a single or limted
nunber of conpounds cannot be used to subsune a |limt for a
br oader cl ass, because this would effectively de-regul ate any
of the class not covered by the nore linited group. 3

Note also that streamiining of nmultiple applicable
requirenents is permssible with respect to all applicable
requi renents except for acid rain requirenents of 40 CFR Parts
72 and 78.3% These may be the subsum ng, but not the subsuned
requirenents.

b. Treat work practice requirenents as foll ows.

* If a work practice requirenment directly supports an
emssion limt (applies to the same unit(s)), then
the proposed streanmining requirenent nust include
its directly supporting work practices but need not
support those associated with the subsumed limt.

* Work practice requirenents which do not directly
support an emssions limt nmay be subsuned, and
conposite wor k practice st andar ds devel oped,
provided that the resulting requirenment has the sanme
base elenents and provisions as the subsuned
requi rements. 32

c. Mnitoring, reporting, and record-keeping
requi renents should not be used to determne the relative
stringency of the requirenments to which they apply.3® However
stringency of nonitoring needs to be considered in its own
right.

averaging tinmes) be subsunmed into any requirenent which is | ess protective.

30 White Paper Il, pages 7-9.

31 This is because any inconsistency between Part 72 or Part 78 and Part
70 is to be resolved in favor of Part 72 or Part 78. Thus the Part 72
requi renment or Part 78 requirement can become the streamined (subsuni ng)
requirenment (i.e., the nobst stringent) in a streamining exercise. See
footnote 1 on page 6 of Wiite Paper 11.

32 wite Paper 11, pages 9-10.

33 wite Paper 11, page 10.
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d. Dealing wth difficulties not addressed
above. Where conparisons are difficult or the foregoing
gui dance does not allow enough streanlining, sources nmay
resort to any or all of the following activities to justify
addi tional or different streanlining:

* Construct hybrid or alternative emssion limts
which are at |east as stringent as any applicable
requi renment -- see bel ow;

* Use a previously "state-only" requirenment if it is

at least as stringent as any federal requirement it
woul d subsune;

* Use a nore accurate test nethod, provided the nmethod
sel ected does not substitute a nmethod not approved
by EPA for an approved nethod, unless EPA provides
case-by-case approval or delegates such approval
responsibility to the State.

Anot her nethod is a detailed correlation which proves t he
rel ative stringency of each applicable requirenent.?

Hybrid requirenments may be constructed to reflect
different parts of two (or nore) requirements applicable to
the unit in question. For exanple, one previous permt term
m ght have the stricter of two emssion limts applicable to
the unit, while another m ght have a less stringent em ssion

limt but a better nonitoring schene. A hybrid requirenent
woul d partake of the stricter emssions |imt and the better
monitoring scheme, thereby nmaking effective wuse of both
appl i cabl e requirenents. Form 805, in its latest rendition,
provi des for stream i ning of mul tiple appl i cabl e
requi rements. 3°

e. Monitoring, record-keeping, and reporting
requirenents associated with the npbst stringent applicable
requi r enent are assuned appropriate for use with the
streamined emssions |limt wunless they would dimnish the
ability to ensure conpliance with the streamined limts.

This may not be the case, however, if there is a difference in
the extent to which the subsumng nonitoring ensures
conpliance with the streamlined limt as conpared with the
subsunmed nonitoring and the subsuned |limts. Rel evance and
technical feasibility also play roles in buttressing or

34 wite Paper 11, pages 10-11.

35 see Form 805, page 17, "Streanlining Applicable Requirenents."
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defeating this assunption. Simlarly, record-keeping and
reporting requirenents associated with the sel ected nonitoring
approach are presunmed appropriate for use with the stream i ned
[imt. White Paper Il lists several precautions that nmay
apply here.*®

f. | ncl ude citations to any subsunmed
requirenents in the permt's specification of the origin and
authority of permt conditions. Also, the Title V permt nust
include any additional terms needed to ensure conpliance with
the streamlined require-nments; and the terms nust be
practically enforceable.?

2. Process. The \Wite Paper describes an eight-step
process by which an applicant and the Department could
accomplish streamining of nultiple applicable requirenents.
It envisions three basic approaches:

* Appl i cant/source proposing the streamining effort;

* Depart nent developing streamlining options for
sources or source categories that the applicant
woul d accept;

* Departnment and source working together after the
initial conplete application is filed.

It should be nentioned here that whether to streaniine
mul ti ple applicable requirenents is an option with the source.

Form 805 contenplates the streamlining of nmultiple
applicable requirenments on its "Applicabl e Requirenents" pages
(pages 14-16) and "Conpliance Certification and Plan, page 1
of 3" (page 19) as well as page 17, "Stream ining Applicable
Requi renent s, " 38

The eight-step process, presented at length in the Wite
Paper, is sunmarized here. The first six steps are taken by
the applicant; the other two are taken by the Departnent.

* Step 1 - The applicant conpares the applicable
36 wite Paper 11, pages 11-12. See footnotes 9 through 15 on these
pages.
37 :
Wi te Paper I, page 12.

38 gee footnote 35
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requirenents; t he appl i cant nust di stingui sh bet ween
eni ssi ons, wor k practi ces, noni tori ng, and conpl i ance
denonstration provisions.

* Step 2 - The applicant determ nes the nobst stringent
em ssions or performance standard (or hybrid standard as
appropriate) and provides docunentation, for each em ssions
unit proposed for streaniining.

* Step 3 - The applicant proposes the streanlined
requi renents, including any conditions needed to ensure
conpl i ance.

* Step 4 - The applicant certifies conpliance, indicating
that it is with a streamined |imt, based on appropriate
conpl i ance dat a.

* Step 5 - The applicant develops a conpliance schedul e
to inplement any new approach, if it cannot be done at the
time of application.?

* Step 6 - The applicant indicates that streamining is
bei ng proposed, and proposes a permt shield that covers it.

* Step 7 - The Departnent eval uates the adequacy of the
proposal and its supporting docunentation. The Depart ment
gives the applicant reasonable opportunity to accept the
findings or propose resolution of differences.

* Step 8 - The Departnent points out the use of this
process as part of any required submssion to EPA on the
subj ect of the application in question.?

3. Enforcenent. EPA makes a distinction between
streamined emssions linmtations and streamined nonitoring,
recor d- keepi ng, and reporting requirenents in discussing
enf or cenent . The subsuned emission limts in a permt nmay be
cause for enforcenment action by EPA or DEQ if the violation is
docunented, whereas there would be no EPA enforcement for
failure to neet the other requirenments provided the source
tried in good faith to neet the stream ined requirenents.

B. Devel opnent of applications and permts for outdated
SIP requirenents. DEQ regul ations are binding on our permt

39 This is no different from what is required for any other conpliance
deficiency; see Form 805, pages 19-21, "Conpliance Certification and Plan."

4 wite Paper 11, pages 13-15.
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witers and sources when they take effect (after Board
approval and appearance in the Virginia Register), rather than
when they get SIP-approved, which may be nmuch later. We may
find ourselves including in a Title V permt a requirenment
that is not yet SlIP-approved (and thus not federally
enf or ceabl e) . Both White Papers address what we should do in
this circunstance.

1. Guidance on the matter. White Paper | advises
that the source my describe the new rule awaiting SIP
approval as a state-only requirenent, voluntarily applied

for,% and note that it will beconme federally enforceable upon
SIP approval. This wuld require the advice of the
Departnent, since we are in a better position to know the SIP
status of any requirenents than are permt applicants. To
accomplish this, DEQ has had devel oped a conpilation of the
SIP that may be used by both applicants and staff. If the

requi rement receives SIP approval during permt processing, we
would incorporate it as a federally enforceable perm:t

requirenment; ot herw se, we would put it as a state
requi renment, making the sane proviso (i.e., that it wll
beconme federally enforceable upon SIP approval). 1In addition,

we would put the existing SIP requirenent in the federally
enf orceable provisions of the permt, and condition it to
expire upon SIP approval of the new provision.*

For nost purposes, this approach would suffice. However
where there are many rule revisions awaiting SIP approval,
White Paper Il indicates that we my let a conpleteness
determ nation depend on the new rules in the application
(since sources and the Departnent have to follow those
anyway), including new rules that relax currently effective
requirenments. We may do this under two conditions:

* that we have submitted the new rules for SIP review,
and

* that we "reasonably believe" that the permt will be
based on the new rules (i.e., that we believe SIP
approval is immnent or at least will precede permt

i ssuance) . *

41 state-onl y requirenents need not be included in Title V permts unless
the applicant requests them see 9 VAC 5-80-300.

42 see Wite Paper |, page 11. Treatnment of state-only requirenents is
prescribed in the permit content provisions of Rule 85. See 9 VAC 5 80-
110. N.

43 white Paper |1, page 19. The White Paper does not give gui dance on
what it means by "reasonably believes," so the parenthetical interpretation is
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VWhere the new rule is nobre stringent than the current SIP

rule, the situation is easier. If the Departnment has proven
to EPA's satisfaction that the new rule submtted for SIP
review is nore stringent than the current rule, it nmay not

only accept the application as conplete on this score, but nmay
issue the permt wth the new rule, because the new rule
ensures conpliance with the older version of the rule.*
However, there is some residual possibility in this case that
enf orcement of the old (SIP-approved) rule would take place.*

Where, on the other hand, the new rule submtted for SIP
review is |less stringent than the current rule, the applicant
may submt the new rule in the application, and the Departnment
may determne that the application is conplete, but the permt
based on the new rule may not be issued until the SIP review
is conpleted and the new rule has SIP approval. It is
possi ble, of course, that there wll be a "mxing and
mat chi ng" of nore stringent and |ess stringent new rules in a
permt; in this instance, the source may denonstrate, in a
given instance, that the new rule ensures conpliance with the
old one; if the Departnent agrees, the permt may be issued
before SIP approval of the requirenments in question.?

2. Process. White Paper 11 provides extensive
gui dance on this matter, in light of a perceived need for it
in California, where a nunber of |ocal air programs with new
rul es have created significant SIP backl ogs.*

Virginia has no |ocal air prograns but my have cases i
which SIP review is not conpleted as fast as we would |ike.
The approach to dealing with outdated SIP requirenents is
fairly clear, as indicated above, where the new rule is nore

n

ours.

4 This conports with ' 504(a) of the Clean Air Act, which requires
permt ternms and conditions needed to ensure conpliance with the applicable
requi rement.

45 wite Paper Il discusses the possibility that EPA could give
i ndi cati ons of which submitted rules ensure conpliance with the existing SIP
rules, but points out that such indications do not anobunt to rule-making or
constitute SIP revisions in thenselves; nor do they "pre-determ ne" the

out come of EPA review of the pernmit in question. See Wite Paper |II, page 20.
46 white Paper 11, page 21.
47 \White Paper Il, page 1. See pages 24-27 for the guidance. The Wite

Paper warns that the guidance is not to be used for anticipating the outcone
of pending attainnment status redesignations.
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stringent than the present one. Where we think, or EPA
thinks, that the new rule in question is less stringent than
the current SIP rule, and we do not want to wait for the
conpletion of SIP review before issuing the permt, then the
applicant must revise its application (according to reasonable
time %ranes to keep its application shield) to rely on the SIP
rul e.

C. Treatnment of insignificant emssion wunits. The
guestion addressed in this section is how intensively to treat
an insignificant em ssion unit with at |east one applicable
requi rement. Rul e 85 commands inclusion of and attention to
insignificant em ssion units and |evels where their om ssion
would interfere with the determ nation and inposition of

applicable requirenents; Wite Paper | essentially supports
this view. % White Paper Il indicates that an application nust
support the drafting of a permt, including informtion on
i nsignificant units subj ect to general ly appl i cabl e

requi rements. °°

1. Guidance. VWhite Paper 11 provides guidance on
the treatment of insignificant em ssion units subject to
applicable requirenents insofar as application information
(sub-sections a and b below) and permt content (subs-sections
c, d, and e below) are concerned.

a. Application infornmation. The source may
group em ssion units and activities generically for broadly
applicable requirements, as Wiite Paper | described.® It may

suggest st andard or generic conditions for general ly
applicabl e requirenents, and skip em ssion estimtes where the
em ssions are not relevant to applicability of or conpliance
with requirenments. >

b. Application infornmation - initial conpliance
certification. Feder al and state rul es require a
certification of conpliance with all applicable requirenents, %

48 wite Paper 11, page 26.

49 see 9 VAC 5-80-90.D. 1. a. (2) and White Paper |, page 6.

50 white Paper 11, page 28.

1 wiite Paper |, page 9; see sub-section 3, pages 4-5 above, and
footnotes 7 and 8.

52 wite Paper 11, pages 28-29.

53 part 70, ' 70.5(c)(9)(i) and Rule 8-5, 9 VAC 5-80-90.J.1.
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and this affects insignificant wunits subject to applicable
requi renments as well. However, that conpliance certification
is based on a reasonable inquiry by the responsible official,
and the reasonable inquiry, in turn, is based on available
i nformation. Where the applicable requirenent (generally
appl i cabl e or otherw se) does not require nonitoring, there is
no need to require monitoring to support the certification.
The same is true for em ssion testing if that is not required
by the applicable requirenent.>

c. Permt content - applicable requirenents. In
this regard, and followng Wite Paper 1, standard permt
terns can be used to address generally applicable requirenents
for activities or units grouped together. As |ong as the scope
of the requirenment and manner of its enforcenment are clear,
there is little or no need to make specific reference to any
particular enission unit covered by the requirenment.?®®

d. Permit content - nonitoring, record-keeping,
and reporting. The Departnment has broad discretion 1in
determining the nature of periodic nonitoring required in the
permt. Where generally applicable requirenments -- those
covering insignificant wunits as well as others -- are
concerned, the need for this discretion is evident. There is

no need for the same level of rigor with respect to all
em ssion units and applicable requirenments; some units are
|l ess inmportant to control than others. \While Part 70 requires
the inclusion of nonitoring requirenments in all permts,® this
can mean "no nonitoring"” in cases where nonitoring would not
significantly enhance the permt's ability to ensure

conpliance wth applicable requirenents. A stream i ned
approach is appropriate where nonitoring is needed for
i nsignificant units subj ect to general ly appl i cabl e
requi rements. >’

e. Pernmt content - conpliance certifications.
Where the emissions wunit presents little possibility of
violation of an applicable requirenment, the "reasonable
inquiry"” required as a basis for the conpliance certification
can be abbrevi ated. As long as there is no observed, known,

or docunmented non-conpliance, the conpliance certification can

5 loc. cit.

5 wite Paper 11, page 29.

56 see ' 70.6(a)(3)(i), and also 9 VAC 5-80-110.E. in Rule 8-5.

57 white Paper 11, page 30.
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be supported. ®8

D. Use of mmjor source and applicable requirenment
sti pul ati on. The second White Paper allows a source to nake
three stipulations which enable it to refrain from providing
addi ti onal supporting information. These are:

* that it is mjor. In this case, however, it nust
list the pollutants for which it is major in keeping
with Part 70 and Rule 8-5.°%

* That it is subject to applicable requirenents. This
stipulation is available only if either of two pre-
requi sites pertain:

-- DEQ has issued previous permts to the
source, or

-- DEQ is otherwise famliar with the operation
of the source, such as through the em ssion
i nventory.

* That the source is subject to some portions of a
requi renment but not to others.

The guidance on this matter follows. As with Wite Paper
| and Rule 85,°% the application nust include the information
necessary to allow DEQ to determne and inpose applicable
requi renents. In Virginia, the nmmjor source stipulation
should cone alnost naturally, since we have spent nuch tine
determining Title V major status.

White Paper |1 indicates that where an applicant
stipulates that some portions but not others apply, the
Departnment may request that the source provide information to
denonstrate that it is not subject to the requirements it
claims do not apply, and that nore information wll be
required in any case if a permt shield is requested. DEQ has
anticipated this stipulation by:

58 white Paper 11, page 31.

9 wWite Paper Il, page 32; see Part 70, ' 70.5(c)(3)(i) and Rule 8-5, 9
VAC 5-80-90.D. 1. for the requirenent to list pollutants for which the
applicant is mgjor; this is done on page 13 of Form 805.

60 white Paper 11, Pages 32-33.

61 See White Paper |, page 6, and also 9 VAC 5-80-90.D.1.a.(2).
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* mandating the pernmit shield in every Title V pernit,®
and

* offering a page in Form 805 which allows identification
of requirements that do not apply.®

The required permt shield, which covers all applicable
requirenents identified in the permt and excludes those
requi rements specified in the pernmt as not applying,®
enhances the inportance of identifying requirenents, or
portions of require-nents, which do and do not apply.
Optional page 3 of Form 805 is the wvehicle for these

di stinctions. We encourage sources to use this page, but do
not encourage them to put in every conceivable Clean Air Act
requi renment that does not apply. Such overuse of the
sti pul ation opportunity wi | def eat t he pur pose of

stipulating, which is to streamine the application and the
process of reviewing it.

E. Referencing existing information in applications and
permits. VWhite Paper 11 allows the applicant and the DEQ to
cite, cross-reference, or incorporate by reference existing
information in the application and in the permt provided the
information in question is currently applicable and is
avai l able to the agency and the public. The Wlite Paper gives
gui dance on the precision with which the information nust be
referenced and what is neant by "available." Sonme highlights
fol |l ow

1. In_ general. The citation of or reference to
documents containing existing information nust be clear,
including such details as dates, titles, versions, and
docunment nunbers so as to |eave no anbiguity. The reference
must of fer enough detail so that both the manner in which the
information applies and the extent to which it applies are not
reasonably subject to m sinterpretation. And availability of
the information neans that it nmust be in the docket on the
permt action, available in the DEQ office, or readily
avail able in places open to the public.®

2. Cross-referencing in applications. The VWhite

62 See 9 VAC 5-80-140.

63 See Form 805, optional page 3, "Requirenents which do not apply to the

source. '

64 See 9 VAC 5-80-140.B

6 white Paper 11, pages 34-35.

25



Paper suggests that DEQ my wsh to identify types of
information which can be cross-referenced or cited in the
application; but it indicates that this policy is not intended
to create a burden for the agency of copying or obtaining the
information. Types of information which m ght be suitable for
cross-referencing or citation mght include, but not be
limted to, the follow ng, depending on the agency's judgnment:

* rul es, regulations, and published protocols;
* criteria pollutant and HAP em ssion inventories and
supporting cal cul ati ons;
* em ssion nonitoring reports, conpliance reports, and
source tests;
* annual em ssion statenents;
* process and air pollution control equipnment |ists
and descri ptions;
* current operating and pre-construction permt ternmns.
Cross-referenced or cited information, |ike other application
information, is subject to certification of truth, accuracy,

and conpl et eness. ©°

3. Cross-referencing in permts. Cross-referencing
in permts is a slightly different nmatter than cross-
referencing in applications, because of the Title V purpose of
devel opi ng conprehensive, unanbi guous pernits. Stream i ni ng
presents a potential conflict with this purpose, and a bal ance
must be struck. Among the information categories anmenable to
cross-referencing or incorporating by reference in permts are
the foll ow ng:

* test method procedures;

* i nspecti on and mai ntenance pl ans;

* cal cul ati on met hods for determ ning conpliance;

* details of applicable emssion |limts, once those
limts are listed. This is subject to two

conditions:

- - applicability issues and conpliance obligations
must be clear; and

6 white Paper 11, pages 35-36.
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- - the permt must i nclude additional terns
suf ficient to ensure conpliance wth all
appl i cabl e requirenents.

As discussed in Wlite Paper I, the permt application should
not be incorporated by reference into the Title V permt.?
White Paper 11 goes on to discuss the topic of different
and 1 ndependent conpliance options allowed by a given
appl i cabl e requirenment, and when and how to incorporate these
by reference. The exanple is given of using |owsulfur fue
or adding a control device. The entire applicable requirenment
may be cited, if the citation neets all of the follow ng

conditions:

* the reference is wunanbiguous in its applicability
and requirenents;

* t he permt cont ai ns obl i gati ons to certify
conpliance and report conpliance nonitoring data
reflecting the chosen control approach;

* the DEQ determ nes that such referencing will neet

t he pur poses of Title vV  (i.e., provi de a
conpr ehensi ve pernmit).®®

Concl usi ons

As indicated in the "Background and Purpose" discussion
at the front of this Meno, the practical experience that we
gain in inplenmenting Title Vin the com ng years may result in
new interpretations of the Wite Papers, not only by DEQ but

by their authors in EPA as well. This Meno nay be changed in
consequence.

67 See Wite Paper |, page 22 for this proposition. The rest is
attributable to VWhite Paper ||, pages 36-37.

%8 white Paper 11, pages 36-37.
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